
To commence thc statutory
timc period for appeals as of
dght (OI'LR \s513 [a]), you
are advised to scn'e a copy
of this Order, with notice of
entq', upon all parties.

SUPREME COLIR'I'OF THI-] STATE, OII NEW YORK
COLINTY OF ROCKI-AND

\
G},]()I((;INE, SLII I J\T.\N,

I)lahtiff, DECISION & ORDER

-ag,unst

CH UR(]H OF'TH H, IN{N{ACLIL,\TE (:oNCtsPI'ION
and FULI- FORCIi LANDS(IAPING, I-LC,

Index No. 03587 6 /2023
Itlotion Sequencc Nos. 1 & 2

l)cfcndants

HON. DAVID FRIED, A.J.S.C.

the papers 6led electronically via NYSCI'II'. numbercd 29 - 40,50,56 - 60,66 - 73,82 - 8(',97 - 98,

and 101 ("Nlotion Scquence No. 1"); and, 42 49,51,6l - 65,74 - 81, 87 - 91, and 99 - 100 ('Ctoss-

Motion Sequence No. 2") wetc read and considered herein. Upon such teading and consideration, the

N{otions are disposed as follows:

BACKGROUND

Plaintiff (ieorgine Sullivan ('l)laintifF') is sceking to rccover for personal injurics she allegcdly sustained

on]anuary 9,2022, when shc claims to have slipped and fcll on a patch of ice while leaving mass sen'ice

at Defendant Church of the Immaculate Conception ("Defendant Church"), located in Stony Point,

New York. Defcndant Full Force Landscaping, LLO ('Defendant Full Force") was an independcnt

contractor hired by Defendant Church to perform snow and icc rcmoval services. Plainuff claims, r)rler

alia, that Defendants were ncgligent in connecdon rvith the subject incidcnt. Ctossclaims havc als<r

becn asscrted br,and against l)cfendants f<rr contractual and/or common law indemnihcauon. Issuc

rvas )oined on April 7 ,2025.'lhe Note of lssue rvas F ed on Deccmber 29, 2025.

On Nlatch 3,2026, Defetdant |ull Forcc brought Motion Sequence No. 1 seeking an ordct pursuant

to CPI-R \ 3212 granting summan iudgment in its favor, dismissing all claims and crossclaims assetted

against it. Plaintiff opposes Motion Sequcnce No. 1 . Defendant Church opposes Mot.ion Sequencc No.

1, in part.
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On Match 6, 2026, Defendant Chutch brought Cross-lUotion Sequence No. 2 seeking an order

pursuant to CPI-R S 3212 for summary judgment in its favot, dismissing PlaintifPs Complarnt. Plaintiff
opposes N{otion Sequence No. 2.

CONTENTIONS

In support of Motion Sequence No. 1, Defendant fiull F'orce contends, inter alia, as follows: that
I)efendant Full ljorce did not launch a force of harm that caused or gave tise to the subiect accident;

that Defcndant Full Force petfrrrmed scrvices at the subjcct prcmrses mere houts prior to thc subiect

accident to temove anv conditions such as tle subject condition; that the appLication of ice melt on
sidewalks is the opposite of launching a fotce of harm; that l)efcndant Church's wimess, liather
DeGatis, tesuficd that the work of Defendant Full F'orce at the subiect premiscs was "always

successful"; that Defendant Full F-otce's rvitness, Anthony Tortorello, testifred that thc sidewalks at the

subiect premises wete cleared down t() bate pavement; Defendant Full Iiorce did not have a

comprehensive and exclusive responsibihq' for snorv and ice scnices at the subject prcmises and did

not entircly teplace De fendant Church's obligations; that l)cfendant Church is not entided to common
law indemnifrcatron as a matter of law since Defendant liull Iiorce is not negligent; and Defendant
Church is not cntitled to contractual indcmnification as there is no such language in the agrccment

between the two Defendants.

In partral oppositron to Motion Sequence No. 1, Defendant Church contends as follows: that if the

Court determines that a question of fact exists concetning rvhcther the icc removal efforts employed

at the church on January 9,2022, creatcrJ a hazardous condition or exacerbatcd the natural hazard

created by the storm, then a corresponding question of fact exists as to whether Defendant Full ]iorce
launched a forcc or instrument ofharm and assumed a dutt ofcare to the Plainuff

In opposition to lr{otion Sequence No. l, Plaintiff contends, inkr a/ia, as follows: that it is without
dispute that a winter snowstorm with approximatelv 3.3" of snow accumulation occurrcd on January
7,2022, two days prior to PlaintifPs fall; that Plaintiff fell on prc-exrsting ice from the Januaq, 7 ,2022,
snowstorm; that PlainufPs testimony dcscribes an old, crusq, and thick ice patch that she obsewed
both bef<rre and aftet het fall; that Plaintif8s expcrt meteorologist oprned that such a condition couid
only have developed from a priot winter event, as the hght precipitation on the morning of PlaintifPs
fall was incapable of producrng ice of the tequisite thickness and texture; and that said presence and

impact of "rough," "crusty," and "old" ice on the walkway nvo days following an uncontested winter
stotm, demonstrates (or at minimum crcates a question of fact) that such condition was visible and

apparent, and cxisted for a sufficient length of time for the church to have discovered and remedied
same.

In opposition to Nfotion Sequencc No. l, Plaintiff further contends , intur alia, as follows: that upon
affiving at the church on JanuarJ 9,2022, Plarnt:ff observed a "bluc pr.le" of ice melt that was not
sptead on the walkway, instead dumped exclusivcly on thc right side of thc rvalkrvay; Plaintiff drd not
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see an)' ice mclt material spread in the area of the ice patch which caused her fall, which u/as towards
the left side of the walkway; and that Dcfcndant Full Force's act of dumplng a concentrated pilc of ice
melt in a singlc spot while leaving the adiaccnt area of thc walkway untreated and unsafe, actively
exacerbated the exrsting snow and ice from the January 7, 2022 snowstorm.

In its reply on N{otion Sequence No. l, Defendant ljull Force contcnds, inter ulia, as follows: that
Plainttff has only opposed Defendant Full Force's lv{otion Se<luence No. 1 based on a launched force
of harm; Plainuffs atgument that Defendant liull Forcc launched a force or harm, which is limited to
the purported concenrated pile ofice melt located on the sidewalk which supposedly exacerbatcd snow
and ice from a Prior snowstorm, is speculative and conclusory in narure and not supported by objective
evidence and testimony; and Defendant Iiull ljorce did not use blue ice melt at the subject premiscs.

In its reply on N{otion Sequence No. 2, Defendant Church contends, inter alia, zs follorvs: that Plaintiff,
in her affirmation in opposition to lr,Iotion Sequencc No. 2, states that she obsen'ed an 8" x 12" patch
of ice on the sidewalk in front of the church and that she stepped upon same on the way out of the
church; howevet, Plarnuff previously testified at hcr deposition that said patch of ice was Iocated near
the edge of the sidewalk adjacent to the parking lot; and that Plaintiff speculates as to when the ice
patch formed.

DISCUSSION

Defendant Church's ctoss motion is an improper vehicle for secking affirmative relief from a

nonmoving party (see, CPLR 2215) (Mango I l_,orylr .lewi.rh-l li/lside Md. Crr.,723 A.D.2d S43, 944,507
N.Y.S.2d 45(r [2"'r Dept. 1986]). However, "[s]uch a technical defect may be disregarded where, as here,
thete is no prejudice, and thc plaintiff had ample opportunin to be heatd on the merits of the relief
sought (see, CPI-R 2001)" (see, L/olpe l Canlield,237 A.D.2d 282, 283,654 N.Y.S.2d 160 [2.,r Dept.
1ee7l).

The proponent of a summarl' judgment motion must estabhsh his ot her claim or defense sufficient
to warrant a Court dLecting judgment rn its favor as a matter of law, tcndering sufficient evidencc t<r

dcmonstrate thc lack of material issues of fact. Gitjidt t. Citibank Corp., et a/.,100 N.Y.2d 72 eO03)
(crttng Abarei r. Pmtpul Hog.,68 N.Y.2d 320 [1986]). 'l'he failure ro do so requires a denial of the
motion without regard to the suffrciency of the opposing papers. ltugnino t- Gonialea 306 r\.D.2d
250 (2d Dept 2003). Howevcr, once such a shorving has bcen madc, the burden shifts to thc part)'
opposing the motion to ptoduce evidcntrary ptoof in admrssible form demonsttat.ing matcrial
questions of fact tequiring rio,l. Gonryhi t 98 Mag lutinj Corp.,95 N.Y.2d 124 (2000). N{ere

conclusions or unsubstantiated allegations unsupported by competcnt cvidence are insuffircient to raisc
a uiable issue. Gilbert l;rank (.04>. r,. f-edera/ Int C0.,70 N.Y.2d 9(16 (1988); Zatkemun t. City of New
l'ar,4,49 N.Y.2d 557 (1980). ()n a motion f<rr summary judgment, facts must be viewed in the light
most favorable to the non-moving pzr\,. .ldt:lbren r. Nep York Ciry lleull) dnd Hotpilals Oog.,22N.Y.3d
824,833,988 N.Y.S.2d 86 Q014).
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Under the "Storm-in-Progress Rule", a property owner will not be held responsible for accidents
occuring as a rpsult of the accumulation of snow and ice on its premises until an ade<1uate period of
time has passed following the cessadon of the storm to allow the owner an opportunity to ameliorate
tlre hazards caused by the storm. Bradsbuw r. PEL )00 Astotiates,l52 A.D.3d 635,636, 59 N.Y.S.3d 90
(2d Dept. 2017). "Howevet, once a propert'owner elects to engage in snow removal activities, the
owner must act with reasonable cate so as to ar.oid creating a hazardous condition or exacerbating a

fl^tur^l haz td created by the storm. lVei lVer Xie r. Ye liangYong,111 A.D.3d 617 ,618,974 N.y.S.2d
113 (2d Dept. 2013).

The crux of Defendant Church's argument, rn its initral motion papers, is that Defendant Church
canflot be held rcsponsible because therc was a storm in progress. However, two things can be true at

the same timc. Plaintiff alleges that she slipped on a patch of ice that had formed becausc of a prior
stotm. Plarntiff amphfred sard allegation rn het Supplemental Illl of Particulats, which rvas sewed prior
to Defendant Church moung for summary judgment (see, NYSCEF Doc. No. 45). Also prior to
submission of said Motron, Plainuff testrFred at her depositir:n that she fell on a crusq' patch of ice
that was 11-12 rnches long and a half inch to an inch thrck (see, NYSCEF Doc. No. 57 pp. 40,41).
Notwithstanding, Defendant Church's meteorologist's affumation in support of Motion Sequence
No. 2 does not address the alleppuon that the alleged ice patch formed priot to thc purported storm
in ptogtess and genetally focuses on whether therc was a storm in progress (see, NYSCIiF Doc. No.
48). As such, Defendant Church has not met its burden, having failed to tender sufficicnt evidencc to
demonstratc the lack of material issues <>f fact.

Nonvithstandrng, in oppositton to l\{otion Sequence No. 2, Plaintrff raises matcdal issues of fact. In
support of N{otion Sequence No. 2, Dcfendant Church's rvitness states that at about 9:10 ANI, he
obsen'ed that thc outdoor rvalkway arca in the front of thc church was completcl)' frec of ice and
snow, and the atea had a white paste matcrial upon it and across the entire walkway and entr1, area,

which was thc residue of the calcium chloride that had been sptead on the walkway and sidewalks

(NYSCEIi Doc. No. 47 l6).In contrast, Plaintiff testr[red that when she arrivcd at thc church at 9:20
A[,{ (I{YSCt,]lr Doc. No. 57 p. 13) she obsened icc patches upon the outdoor walkway arca in thc

"[O]wners of real property onto which membets of the pubhc are invited have a nondelegable duty
to provide thc public with reasonably safe premises and safc means of ingress and, egress- Smitb r,.

Hanr Realg lttotiahs, Inc., 109 A.D.ld 897, 971 N.Y.S.2d 451 (2d Dept. 2013). '._r\ properry owncr
will be held l-rable for a slip-and-fall accident involving snow and ice on its property only when it
cteated the dangerous condition which caused the accident or had actual or constructive noticc
theteof." /l "[Wlhether a dangetous or defective condition exists on the property ofanother so as to
cteate liability depends on the peculiar facts and circumstances of each case and is genetally a question
of fact for the jun" (Tincen r. hlnry oJ Sfiolk,90 N.Y.2d 976,971,665 N.Y.S.2d 615, 683 N.Fl,.2d
489 [intetnal quotation marks omrtted]; see l/illulba r,. I)augbney, 214 A.D.3d 843, 843-844, 183
N.Y.S.3d 755);' DeLtCmtl.Nl/il l-nkrpisel,lzr: -- N.Y.S.3d ----2023Wl,6853776.
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&ont of the chuch (ITJYSCEF Doc. No. 57 pp. 1 16-1 18). Plaintiff also testifred that the ice melt was

not spread ovet the walkway, and instead was in one spot in a small pile (I{YSCEF Doc. No. 57 pp.
20-22).

N{oteovcr, in contrast to Defendant (lhutch's contention that Plainuff speculates as to rvhcn the icc

patch formed, Plaintrff submrts the affirmation of a meteorologist who opincs that the icc patch, as

descnbed by Plaintif( could only have devckrped from a prior winter cvent, as thc light precipitation
on the morning of PlainufPs fall was incapable of producing icc of the rcqu.isite thickness and texture

(sce, NYSCI1F Doc. No. 64). As such, a mate rial issuc of fact als() exists as to thc applicability of the

"Storm-in-Progrcss Rule." Noteworthy, as to Dcfcndant (lhurch's contention, in its reply (as more
fully set forth above), that Plaintiffs statemcnt in het af[tmation rcgarding the locauon ofthe incidcnt
is different than hcr deposition testimony, Dcfendant (lhurch misrepresents the alleged facts. In both
PlaintifPs deposiuon and affirmation, Plainuff states that shc cxited the chutch thnrugh irs main

entrance, walked down the two exterior steps t() the walkway, took about two more steps on the

walkway in the direction of the parkrng lot, rvhen she was causcd to slip and fall (see NYSOE,F l)oc.
No. 57 p. 33 l-rnes 19-25 - p.34 line 25, p. 37 lines 1 3- 17; and NYS(]FlF Doc. No. 58 fl 12, respcctivclr).
Based on the forcgoing, Defendant Church's N{otion Sequence No. 2 is denied. T'hc (lourt now turfls
its attention to Nlotion Scqucncc No. 1, and more specifically, rvhether l)cfcndant Irull []otcc breached

a dutl ofcare to Plalnttff

The assumption ofa conttactual obligation, standing alone, generallv docs not crcate a duty ofcarc to
a third party (Eqina/ r Melyille Snow Contructlr:, I L'.,98 NY2d 136 ?0021).Iior a parq'ro a contract ro
be held tortiously liable to third parties fot its breach of conttactual dutres, one of the three following
exceptions under EEina/,I/., must apply: (1) the contacting parq', in failing to exercise reasonable

care in the perfotmance of its duties, must have launched a force or instfument ofharm which caused

thc plaintiffs tnjury; (2) the plarntiff must have detimentally rehed on the continued performance of
the contracting party's duties; or (3) the contracting parq ennrely drsplaced the other part\'s duq to
maintain the ptemises sfiely (Martinelli r. Dfulin De,k, Int., 198 AD3d 635,637 [2d Dept 2021]; see

also Eqinal,98 N.Y.2d at 140). "Where the pleadings do not allege facts that would establish the

apPLcabdtt)' of any ofthe Espinal exceptions, a defendant is not required to affumatively demonsuate

that the exccptions do not apply in ordcr to establish its prima facie entidement to judgment as a

matter of hw" (Matinelli,198 AD3d at 637; Forbet r EquijOne Nortbeu:l PortJblio, 1nc.,212 AD3d 780,

781-782 [2d Dept 20231). "However, where any of the I,)sprnal exceptions ate pleaded rn the complaint
or the bill of paticulars, a defcndant contractor is requited to dcmonstrate that those pleaded

exceptions do not apply in order to establish its prima facic entidement to judgment as a matter of
law" (Nesbirr r Adruned Sen. Soluli0n.r,224 AD3d, t141,812-843 lzd,Dept 20241).

The onlv issue before the Court is whcthet Defendant l"ull Force launched a force or instrument of
harm which caused the PlainufPs injury. The concept of "launching a force or instrument of harm"
requires affirmative action by the defendant that leaves the prcmises in a more dangerous condition
than it was found. The mere passivc omissions or nonfeasancc of a dcfendant generally' do not
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coflstitute "launching a force ot instrument of harm" wrder Eqiaal (see Santos tt Deann Senir.zs, Inc.,

142 AD3d 137, 142 [2d Dept 2016]).

Without morc, in partral opposition to Nlotion Sequcnce No. 1, De fendant Chuch, by counsel, merely

argues that if the Court determines that a question of fact exists concerning whethcr the ice rcmoval

efforts employed at thc church on January 9,2022 created a hazardous condition or exacerbated the

na,;u,?,l hazard created by the storm, then a corresponding question of fact cxists as to whether

Dcfendant Full Force launched a force <.rr instrument of harm and assumed a duty of care to the

Plaintiff. However, Defendant Church's own rvitness 
^ttests, 

it ler alia, to the following: that the

services performed by Defendant Full Force on the subject walkway were accomplished in a good and

workperson-like manner; and that Defendant l;ull lrorce did not do anything to the sidervalk which

increased the hazard of the walkwal' as comparcd to the hazard origrnatly posed by the natural

condition ofthe subject walkway occasioned bv the accumulation ofslcet and ftozen rain fallng upon

it in the morning hours of the wintcr storm (sec NYSCI')F Doc. No. 47 fl 10).

Also, speculative and conclusory in narurc, and not supported by obiectivc cvidence and testimony,

Plaintiff contends that Defendant Full Force's act of dumping a concentrated pile of rce melt in a

single spot while lcal'rng the adiacent arca of the rvalkrvay unffeated and unsafe, activelv cxacerbatcd

the exisung snow and ice from the .fanuary 7, 2022 snowstorm. Howcver, Plainuff does not allege

what affirmatir.e action by Defendant Full Force left the premises in a more dangetous condition than

it was found. Notwithstanding, Plaintiff described the icc melt as blue; yct Defendant Full liorcc's

wimess testificd that I)efendlnt F'ull Force never uscd an]'type of ice melt for the 202't /2022 season

that was blue (see, NYSCEF Doc. No. 35 p.16lincs 17-18). r\ccordrngly, Defendant Full Fotce did

not laudch a fotce ot instrument of harm which caused the Plaintiffs in)ury'

Based on the foregoing, Dcfendant Iiull Itxcc's N{ouon for summafl'iudgment in its favor as against

Plaintrff is granted. I"or the samc reason, Defendant (lhurch's crossclaim f<rr common law

indcmniFrcation as against Defendant liull lrorcc is dismissed. r\s to De fendant Full Force's contcntion

that the contract benveen Dcfendant liull liotce and Defendant (]hutch docs not include contractual

indcmruficauon language, I)cfcndant Chutch docs not disPutc same. Accordingly, Defcndant

Church's crossclaim f<rr conuactual indemnification as against Defcndant Full liotcc is dismrssed.

In hght of thc foregoing, it is herebl'

ORDERED, that l)efcndant I'ull .[it>rce's N{otion Se<lucnce No. 'l is (}R-\NTI']D; arrd it is furthcr

ORDERED, that the Complaint and all crossclaims, onl,v as against Defendant Full Fotce, arc

DISMISSLID; and it is further

ORDERED, thtt Dcfcndant (.hurch's \lotion Sequcnce No. 2 is I)liNIl'll); and it is futthcr
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ORDERED- rhar ell rcmainino narrics arc t(, anDear ()n Scnrcmber 9.2026 
^t 

9:l-5.\NI firr nurD()scs

of a Settlement Conference.

The foregoing constitutcs thc Decision & ()rder of this Court.

Dated: New Cit1., New York

July 13,2026
Ii N ',t' l.-1{:

HON. DAVID FRIED, AJ.S.C.
s't,\Tl.: oti Ntis(/ \()lu<
COLINI\'OF I{OCKI,AND
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